STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
LEW S RUSHTON,
Petiti oner,
VS. CASE NO. 89-1551

DEPARTMENT OF EDUCATI ON,

Respondent .

KENNETH C. PARKER,

Petitioner,
VS. CASE NO. 88-3090
SCHOOL BOARD OF OSCEQOLA
COUNTY and DEPARTMENT OF
EDUCATI ON,

Respondent s.

EDWARD K. REILLY,

Petiti oner,
VS. CASE NO. 88-3091
SCHOOL BOARD OF OSCEQOLA
COUNTY and DEPARTMENT OF
EDUCATI QON,

Respondent s.

W LLI AM HARLEY,

Petitioner,
VS. CASE NO. 89-3076
SCHOOL BOARD OF OSCEQOLA
COUNTY and DEPARTMENT OF
EDUCATI ON,

Respondent s.
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JOHN E. PI ERCE,
Petiti oner,
VS. CASE NO. 88-3581

DEPARTMENT OF EDUCATI ON,

Respondent .

FRANKLI N C. GORMAN,
Petiti oner,
VS. CASE NO. 88-3579

DEPARTMENT OF EDUCATI ON,

Respondent .
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RECOMMVENDED ORDER

By Joint Stipulation filed Cctober 12, 1989, and Order of Consolidation and
Di sm ssal entered Decenber 22, 1989, the above-styled cases were presented to
Robert E. Meale, Hearing O ficer of the Division of Adm nistrative Hearings.

APPEARANCES
The following counsel filed briefs:
For Lew s John J. Chanbl ee, Jr.
Rusht on: Chanbl ee, Mles and Gizzard

202 Cardy Street
Tanpa, Florida 33606

For John E. Lorene C. Powel |, Assistant CGeneral Counsel
Pi erce and FEA/ Uni t ed

Franklin C 208 West Pensacol a Street

Cor man: Tal | ahassee, Florida 32399-1700

For Depart nent Sydney H MKenzie I11, CGeneral Counsel

of Educati on: Carl J. Zahner, Assistant General Counsel

State Board of Education
The Capitol, Suite 1701
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

The issue in these cases is: a) whether the Departnent of Education is
liable for attorneys' fees and costs incurred in the prosecution of the Rushton
case (DOAH Case No. 89-1551) and b) if so, whether such fees and costs should
i nclude those incurred in the prosecution of a rule challenge styled, Florida
Educati on Associ ation/United and Fl ori da Teachi ng Prof ession/ Nati onal Education
Associ ation v. Departnent of Education, DOAH Case No. 88-0847R



PRELI M NARY STATEMENT

Each of the Petitioners was a bus driver who had attai ned the age of 70
years and who was enpl oyed by a school board in the State of Florida when the
Department of Education promulgated a rule requiring mandatory retirenment of
such persons at age 70 years. Each Petitioner filed a claimof discrimnation
agai nst the Department of Education and the district school board that enpl oyed
him |In general, these clains asserted that each Petitioner had been subject to
unl awf ul enpl oynent discrimn nation based on age.

Two unions representing the term nated bus drivers chall enged the nandatory
retirement rule that had forced theretirenment of the drivers. This rule
chal | enge was styl ed, Education Association/United and Fl orida Teachi ng
Pr of essi on/ Nat i onal Education Association v. Departnment of Education, DOAH Case
No. 88-0847R. The chal |l enge was sustai ned, the Departnent of Education withdrew
the rule, and the various school boards reenpl oyed the bus drivers.

The Rushton case al one was set for final hearing in Sanford on Septenber
28, 1989. At the hearing, counsel for all the Petitioners appeared and,
toget her with counsel for Respondent, agreed to present the case by stipulation
The undersigned entered an order establishing deadlines for the filing of the
stipulation, initial briefs, answer briefs, and reply briefs.

The parties filed a Joint Stipulation on Cctober 12, 1989. The Joint
Stipul ation and various exhibits previously filed provide the basis for the
findings of fact set forth below By Oder of Consolidation and Di sm ssa
ent ered Decenber 22, 1989, the undersigned gave all parties a specified period
of time within which to file objections to binding all of the parties to the
stipulation, closing the record, dismssing all Respondents except for the
Departnment of Education, and issuing a single recommended order with respect to
each of the above-styled cases. No party objected. Consequently, all remaining
Respondents, other than the Departnment of Education, are hereby dism ssed.

In the Joint Stipulation, counsel agreed to use the Rushton record for the
pur pose of determning the issues setforth above. In addition, counsel for
Messrs. Pierce, Gorman, Reilly, Harley, and Parker agreed not to pursue
attorney's fees and costs, other than those incurred in the rule chall enge and
theoretically attributable to the five individual cases. However, the Rushton
case is agreed to be the neans by which the rul e-chall enge fees and costs are
recovered, if they are to be recovered at all.

After the briefs had been filed, the undersigned contacted counsel and
asked themto adopt a procedure by which evidence concerning fees could be
entered into the record. Suggestions included a stipulation as to the anount,
the introduction of affidavits with a stipulation for determ nation of the issue
by affidavits, or the reopening of the case for a short evidentiary hearing as
to fees. The only resulting activity of which the undersigned is aware,
including record activity, is a letter dated March 6, 1990, from counsel for M.
Rushton to counsel for Respondent, with a copy to counsel for Messrs. Pierce and
Gorman. In this letter, various procedures are proposed with respect to the
i ssue of attorneys' fees. Nothing else has ever been comunicated to the
undersigned since that letter



FI NDI NGS OF FACT

1. Petitioner Lewis Rushton is a person within the neaning of Section
760. 02(5), Florida Statutes. M. Rushton is an individual w thin the meaning of
Section 760.10(1).

2. The Departnent of Education ("DOE") is a personwithin the neaning of
Section 760.02(5). The School Board of Sem nole County, Florida ("Schoo
Board"), which is also a person within the nmeaning of the same statute, was at
all material times M. Rushton's "enployer” within the nmeaning of Section
760. 02(6) .

3. At all material tines, M. Rushton was enployed as a bus driver by the
School Board, which renoved himfromthis position on April 19, 1988. The
reason for the School Board's action was that the continued service of Rushton
who was over 70 years of age, was contrary to Rule 6A-3.0141(a), Florida
Admi ni strative Code, which required mandatory retirenent of bus drivers at age
70 years ("Rule"). The other Petitioners were sinmlarly situated to M.
Rushton. The only difference is that they were enployed by different district
school boards.

4. The School Board gave Rushton the option to continue in enploynent as
a bus nmonitor, which was a | ower-paying job than bus driver. Rushton accepted
this reassignment and experienced the resulting reduction in pay begi nning the
1988- 89 school vyear

5. At all material tines, DOE, which pronul gated the Rul e, maintained
standards affecting the ability of Rushton to engage in his occupation or trade
wi thin the neani ng of Section 760.10(5). The Rule was part of these standards.

6. On January 29, 1987, Rushton filed a Conplaint of Discrimnation, FCHR
Case No. 88-5616, against the School Board. The Florida Conm ssion on Human
Rel ati ons di snmssed this conplaint on Novenber 11, 1988. On May 3, 1988,
Rushton tinely filed and prosecuted a Conpl aint of Discrimnation, FCHR Case No.
88-5703, against DOE. On Septenber 7, 1988, the Florida Conm ssion on Human
Rel ati ons issued a Notice of Determi nation--Cause. The Notice of Determ nation
nanes as the sol e respondent the School Board, which had enpl oyed M. Rushton
prior to requiring himto retire at age 70.

7. After DCE filed a Request for Reconsideration on Septenber 16, the
Fl ori da Conm ssion on Human Rel ati ons issued on January 12, 1989, a Notice of
Redet er mi nati on--Cause. The Notice of Redeterm nation nanmes DCE as the sole
respondent. The Notice of Redetermination states that DOE' s "assertion that
[the Rule] is an established 'bona fide occupational qualification for
enpl oyment has not been upheld.™

8. The quoted statenent in the Notice of Redetermination is to a fina
order issued Decenber 14, 1988. The final order found the Rule to be an invalid
exerci se of delegated |egislative authority.

9. The final order was the culmnation of a Section 120.56 challenge to
the Rule that had been prosecuted agai nst DOE by two unions representing the
Petitioners. This rule challenge was styled, Florida Education
Associ ation/United v. Departnment of Education, DOAH Case No. 88-0847R ("Rule
Chal | enge”). The Florida Teachi ng Profession/National Education Associ ati on was
an intervenor on the side of the petitioner in the Rule Challenge.



10. Lorene C. Powell represented the petitioner in theRule Challenge, and
Vernon T. Gizzard, of Chanblee, Mles and Gizzard, and the law firm of Egan
Lev & Siwica, represented the intervenor

11. As the final hearing in the Rule Chall enge approached, DCE requested
abatements of the pending cases in which individual bus drivers had sought
relief under Section 760.10. At that tinme, the cases of all Petitioners except
M. Rushton were pending in the Division of Admi nistrative Hearings. The
grounds for the abatenments were that the decision in the Rul e Challenge "woul d
substantially affect the outcome” of the pending individual cases. Each case
was abat ed.

12. The parties in the Rule Challenge stipulated that various counti es,
due to the Rule, had not rehired bus drivers who woul d have been rehired but for
the fact that they had attained the age of 70 years. The parties al so agreed
that Sections 760.10 and 112.0444 [sic], together with cited federal law, "do
not permt an age limtation on enploynment with the excepti on of where such an

age limtation is based on Bona Fide Cccupational Qualification.” The
stipulated issues for determination in the Rule Challenge included "whether the
70-year old age barrier . . . is a [bona fide occupational qualification] and

thus a valid exception to the state and federal ban on age discrimnation based
sol ely on chronol ogi cal age.™

13. By menorandum dat ed January 11, 1989, DCE i nfornmed school board
superintendents of the final order invalidating the Rule. By letter dated
February 9, 1989, the School Boardnotified M. Rushton that DCE was no | onger
requiring enforcenment of the mandatory retirement rule and he could return to
work as a bus driver if he could neet certain |lawful requirenents. Each
Petitioner was so notified by his respective school board.

14. By Petition for Relief filed March 21, 1989, M. Rushton sought relief
agai nst the School Board and DOE, including a finding that nmandating his
retirement due to age was an unlawful enploynent practice, an award of back pay
and associ ated benefits, and an award of attorneys' fees in the prosecution of
t he subj ect proceeding and such other proceedi ngs as were necessary or
appropriate to obtain the relief and apportioning the fees between the Schoo
Board and DCE.

15. Wth the filing of the Petition for Relief on March 21, 1989, John
Chanbl ee of the law firm of Chanblee, Mles and Gizzard entered his appearance
for M. Rushton. M. Chanblee had been retained for M. Rushton by his union
the Florida Teachi ng Profession/ National Education Association

16. On or shortly after May 1, 1989, the School Board settled with M.
Rushton by agreeing to conpensate himfor back pay, interest, and other benefits
constituting relief otherwi se avail able under Section 760.10. Simlar
settl enents between the other Petitioners and their respective school boards
resulted in the dismssal of all clains against the various school boards.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter. Sectionl20.57(1).



18. Section 760.10(13) provides:

In the event that the [Florida Com ssion on
Human Rel ations], in the case of a conpl aint

under subsection (10), . . . finds that an
unl awf ul enpl oynent practice has occurred, it
shal |l issue an order prohibiting the practice

and providing affirmative relief fromthe
effects of the practice, including reasonable
attorney's fees. Upon such notice as the
conmission . . . may require, such order, or
any subsequent order upon the sanme conpl ai nt

may provide relief for all individuals
aggri eved by any such unl awful enpl oynment
practice.

19. M. Rushton filed a conplaint, pursuant to Section 760.10(10). The
Final Order entered in the Rule Challenge invalidated the Rule that forced the
School Board to remove M. Rushton as a bus driver due to his age. The
resolution of the Rule Challenge | ed DOE to conclude, correctly, that further
litigation of individual clainms would be fruitless; enforcenent of the Rule had
been an unl awful enpl oynent practice.

20. Ignoring for a nonent the amount of fees, M. Rushton is entitled to
fees in DOAH Case No. 89-1551 provided he was pursuing neani ngful relief at the
time that M. Chanblee first entered an appearance on M. Rushton's behal f.

21. DCE s assertion that such clains against it are barred by the doctrine
of sovereign immunity appears rebutted by the | anguage of Section 760.10(5),
whi ch prohibits discrimnation by "persons” in certain cases. Section 760.02(5)
defines "person"” to include the "state.” The award of fees in this case is
under the authority of Section 760.10(5). This fact is notaltered by any
determ nati on that the quantum of fees mght include fees incurred in a separate
proceedi ng, such as the Rule Challenge. See Appal achian, Inc. v. Ackmann, 507
So. 2d 150 (Fla. 2d DCA 1987).

22. The critical question in this case is whether M. Rushton may recover
the fees incurred in the Rule Challenge. |If not, he has no basis for recovering
any fees, including those incurred in DOAH Case No. 89-1551. By the tine that
M. Chanbl ee appeared on behalf of M. Rushton, DOE had al ready capitul at ed.
From a practical point of view, the only neaningful relief still sought by M.
Rushton was finally secured on or after May 1, 1989. In settling with the
School Board, M. Rushton has rel eased whatever claimfor fees he may have had
during the period between when M. Chanblee first represented hi mand
approxi mately May 1. Although the release did not extend to pursuing DCE for
fees, DOE had al ready done what was necessary for M. Rushton to regain his job
prior to the appearance of M. Chanblee on M. Rushton's behalf. Apart fromthe
guestion concerning the fees incurred in the Rule Challenge, the School Board,
as the enployer, was the party to which M. Rushton naturally would | ook for
relief in the formof reinstatenent with back pay, interest, and associ ated
benefits.

23. Therefore, the only way that M. Rushton can show that he was
continuing to pursue neaningful relief against DOE, follow ng the appearance of
M. Chanblee on M. Rushton's behalf, is for M. Rushton to prove entitlenent to
fees incurred in theRule Challenge. Failing that, M. Rushton has not prevailed



against DOE in the sense that he has obtained neani ngful relief during the
peri od for which he was represented by an attorney in DOAH Case No. 89-1551

24. The Petitioners could have prosecuted their age discrimnation clains
on a case-by-case basis. As each Petitioner established an unl awful enploynent
practice, he would have been entitled to an award of reasonable attorney's fees
fromDOE. Instead, two unions acting on behalf of the Petitioners prosecuted a
singl e proceeding to chall enge the Rul e whose enforcenent had resulted in the
various age discrimnation cases. Because the outcone of the Rule Challenge
determ ned the outcone of the various age discrimnation cases, the prosecution
of the Rule Challenge resulted in admnistrative efficiency and significant
savings in | egal fees.

25. Various courts have considered the proper scope of fees in cases in
whi ch the work was expended in a case for which fees were not recoverable, but
in connection with a matter that, when litigated under a different theory,
permtted the recovery of fees. In Appalachian, Inc. v. Ackmann, 507 So. 2d 150
(Fla. 2d DCA 1987), purchasers who had prevailed in an action under the
Interstate Land Sal es Full Disclosure Act sought attorneys' fees for |ega
services in a separate federal action. |In the federal action, for which fees
were presumably unavail able, the attorneys for the purchasers had appeared as
amci to litigate the same jurisdictional questions involved in the state
action. Alow ngfees for work in a related federal case, the court cited
Pennsyl vania v. Delaware Valley, 478 U.S. 546, 106 S. C. 3088 (1986) for the
proposition that "conpensation for participation in a related adm nistrative
proceedi ng was proper and 'well within the zone of discretion' permtted trial
courts. ™

26. In Delaware Valley, a citizens' group had successfully prosecuted an
action under the Clean Air Act and requested fees thereunder. The Court
included in the attorney's fees for services performed by the group's attorneys
in the judicial action fees incurred in an earlier admnistrative proceeding.
The Court relied upon its earlier decision, Wbb v. Board of Education of Dyer
County, 471 U. S. 234, 105 S. . 1923 (1985):

There, we noted that for the tinme spent

pur sui ng optional adm nistrative proceedi ngs
properly to be included in the cal cul ati on of
a reasonable attorney's fee, the work nust be
"useful and of a type ordinarily necessary'
to secure the final result obtained in the
[itigation."

106 S. C. at 3096.

27. The case of Ransey v. Chrysler First, Inc., 861 F.2d 1541, 48 FEP
Cases 1089 (11th G r. 1988), does not conpel a contrary result. In that case,
the court found that the prelitigation fees were duplicated in the judicial
action, for which fees were awarded.

28. The attorney's fees incurred in the Rule Chall enge were useful and
necessary in obtaining the favorable results in the individual age
di scrimnation cases. At mininum the work inthe Rule Challenge took the place
of the adm nistrative effort and litigation expenses that woul d have been
incurred in the trial of the various individual cases, which presumably woul d
have been consolidated for hearing. 1In no way was the work in the Rule
Chal | enge duplicative of the work involved in the individual cases.



29. The inpedinment to recovery of the Rule Challenge fees is that the
record does not disclose that M. Rushton has paid or is under any obligation to
pay either or both unions for the legal work that they provided in the Rule
Chal | enge. Absent such a fact, any award to M. Rushton would represent a
wi ndf al | .

30. oviously, the unions, which retained the counsel for the Petitioners
in their separate cases, prosecuted the Rule Challenge in a representative
capacity, in fact enploying the same counsel as were involved in the individua
cases. The unique relationship between a union and its nenbers warrants, in
appropriate circunstances, ignoring technical distinctions between the parties.
Cf. Fredericks v. School Board of Mnroe County, 307 So. 2d 463 (3d DCA 1975)
(union has standing to litigate grievances of teacher-nenbers).

31. However, the distinction here is nore significant. M. Rushton seeks
an award for fees that the unions incurred in the Rule Challenge. It is true
that, in theory, he could recover the fees incurred in DOAH Case No. 89-1551
even though it appears that his union paid for the representation. However, in
that case, he was at least a party; as a nenber of the union, hewas presunably
under some obligation to reinburse the union for any fees incurred that "M.
Rusht on” recovered. As to the Rule Challenge, M. Rushton seeks to recover fees
for which he was never even nonminally liable. The unions were the parties, and
the union incurred the fees. |If the union had incurred the obligation to pay
fees in the Rule Challenge, M. Rushton would certainly not be liable on the
final order or judgnent. Meyer v. Scutieri, 539 So. 2d 602 (Fla 3d DCA 1989)
(per curian) (plaintiff condom nium associ ation, but not nonparty nenbers,
properly named on judgnment for attorney's fees).

32. None of the authority cited by Petitioners involves a case in which
the party seeking fees tries to recover fees incurred by a different party.
Arguably, the principle of indemification, which underlies the fee award, may
be stretched when applied to the award of fees where the union has supplied and
paid for counsel to represent a menber. However, the principle is obliterated
when applied to the award of fees where the union has obtained counsel to
represent itself, albeit on the nmenber's behalf. It makes no difference that
M. Rushton coul d have brought the Rule Challenge, even with counsel provided by
the union; the fact is that he did not.

33. For the reasons set forth above, M. Rushton and the other Petitioners
are not entitled to the recovery of fees from DCE.

RECOMVENDATI ON
Based on the foregoing, it is hereby RECOWENDED that the Florida

Conmi ssi on on Hurman Rel ations enter a Final Oder dismssing the Petitions for
Relief in the above-styled cases.



ENTERED t his 2nd day of

COPI ES FURNI SHED:

John J. Chanbl ee, Jr.

Chanbl ee, Mles and Gizzard
202 Cardy Street

Tanpa, FL 33606

Vernon T. Gizzard

Chanbl ee, Mles & Gizzard
116 Sout h Mbnroe Street
Tal | ahassee, FL 32301

Sydney H MKenzie |11
CGener al Counsel

Carl J. Zahner

Assi stant CGeneral Counsel
Depart ment of Education
Knott Buil di ng

Tal | ahassee, FL 32399

Lorene C. Powel |,
Assi stant Ceneral
FEA/ Uni t ed

208 W Pensacol a Street
Tal | ahassee, FL 32301

Counsel

Ned N. Julian, Jr.

Sun Bank Building, Suite 22
Post O fice Box 1330
Sanford, FL 32772

Tobe Lev

Egan, Lev & Siw ca
P.O Box 2231

Ol ando, FL 32802

Norman Smith

Brinson, Smth & Smth
1201 W Emmett St.

Ki ssi mree, FL 32741

May, 1990, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 2nd day of My, 1990.



WIlliamH Vogel

Assi stant Superi nt endent

Per sonnel and Adm ni strative Services
P. 0. Box 1948

Ki ssi nmmee, FL 32742-1948

Donald A. Giffin

Executive Director

Commi ssi on on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, FL 32399-1925

Dana Baird

CGener al Counsel

Commi ssi on Human Rel ati ons
325 John Knox Road
Building F, Suite 240

Tal | ahassee, FL 32399-1925

Mar garet Jones, Cerk

Commi ssi on on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, FL 32399-1925



